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His Grebe the Duke of Que: ENSBERRY I Dover, View 
Admiral of ScorLanD, and Mr. ALEXANDER 


MX ENZIE his Deputy upon Part of the North Coaſt, 


AGAINST. 


The Directors of the EAST INDIA Company of the Cham- 


ber of ZELAN D, and Mr. WILLIAM DRUMMOND 
their Factor. 


HE ſaid Mr. Alexander M Rengie, having 


in the Mon'h of Ma © laſt, thyt there was 
a Ship which ſeemed. to be of a confide- 
rable Bulk, wrecked and broke to Pieces, 
upon the Rocks of the Coaſt: of that Iſ- 
land; That every living Creature that was 
aboard the Ship had periſked, as neceſ- 
farily they muſt have done, confi derins 
the Nature of the Place, and Deepneſs of the Water where 
the Fatality PR) and that the whole Cargo was ſunk 


11 RET PN: NEST OTIOY at 


— 2 


ot Information from the Iſland of Barra, 
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at Sea; He thonght it neceſſary, for ſurer and better Intelli- 
gence, to ſend a Gentleman to the Iſland, skilled in Matters 
of that Kind, who could make juſt and true Diſcoveries of 
the Wreck, and whether there might be Hopes of recove:- 
ing any Part of it, And in a ſhort Time after, Mr. John 
Gordon a Merchant, who was then employed by the Dutch 
Eaft India Company in Abſence of Mr. Drummond, ac- 
2 Mr. M*Kenzie, that he had Information that a 
utch Eaft India Ship was loſt on the Iſland of Lewis ; Us 

n which he told M Gordon all the Accounts he then 
ad of the Wreck at Barra; and in Caſe it ſhould happen 
that the Ship he had r about, ſhould prove a 
Ship belonging ta the Dutch Egft India Company, _ be o 
Fered to contribute bis Aſſiſtance towards their Service, f 
the Recovery of ſo much of the Cargo as could be recover- 
ed, 1 they would furniſh him with a ſufficient Sum 
of Money or Credit to enable him to proſecute ſuch an Un- 
dertaking; which, from his Knowledge of the Situation of 
the Place, its Di ſtance, the Danger and Unacceſſibleneſs of 
the Coaſt, the Temper and Manners of the Inhabitants of 
thoſe Iſlands, who, it muſt be owned, are pretty much in a 
State of Barbarity, knowing no Law, and ſcarce any other 
Sovereign than their own Maſter, he was well aſſured could 
not be gone about without a very great Charge, far more 
than was proper for him to adventure npon at his own 
Riſque ; and no Doubt he expected ſuch a Premium as the 
Labour, Danger, and other Inconveniencies of ſuch a Ser- 
vice might deſerve. Concerning which Offer of Mr, M*Ken- 
Sie's, Mr. Gordon aſſured him he wrote to the Managers for 
the Dutch at London; and upon the Return of the Gentle- 
man ſent to Barra, Mr. M*Kenzie gave Mr. Gordon a full 
Information of what he had learn'd of the Wreck, and a Co- 

7 of the Memorial he had ſent to his Grace the Duke of 
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I muſt be obvious to every thinking Perfon, that the 
Dutch, nor no other Strangers, could poſſibly, without ſuch 
Aſſiſtance, have recovered one Shilling's Worth of any Goods 
wreck'd in that Place; not having a particular Knowledge 
of the Coaſt, further than any but thoſe who live near it 
can have, ic muſt have been Folly for any Strangers to have 
adventured to ly off that Coaft with any Veſſel, in Queſt of 
the Goods; The Conſequence muſt only have been a fecond 
Wreck, and the throwing away ſo many more Lives. That 
they would have had any Aſſiſtance from the rude Inhabi- 
tants, was a Thing not to be dream'd of; but on the Con- 
trary, without a greater Force than *tis believed they could 
have thought ny to ſend there, they muſt have been 
pillaged of every Thing they might have recovered, *Tis 
5 nbeed, if any Perſon from Holland, could have been able, 
upon that Coaſt, to have fiſhed up any Thing. of -what was 
loft, ſup) oſing the Law of this Country had intitled them 
to fiſh for it: Or, rather, it is a Matter out of Doubt, that 
all che Skill that any of them have yet ſhown in that Way, 
would have been available for nothing; The Impetnoſity of 
the Sea, and Difficulty from the Rocks, is ſuch; that the 
| Matter could admit of no Delay; there was no attempting 
any ſuch Thing in the Winter Seaſon, and the Storms of a 
few Weeks muſt have buried the Cargo, ſo as to have made 
it irrecoverable by any Art. All which Conſiderations 
ſhow how friendly and favourable a Part Mr. MtKenzie act- 
ed, as he had Acquaintance and Relations in thoſe Iſlands, 
and a great many Friends in the neighbouring Main Land, he 
boped to be able to procure the Aſſiſtance of the Iſlanders 
themſelves, who knew every Shelve of the Rocks. He like- 
wiſe believed his Friends in the Neighbourhood would aſſiſt 
bim with ſuch a Force, as would enable bim to repel the Vi- 
olence of the Inbabitants, if any ſhould be offered. He had 
ſome Knowledge of Mr. Row, the only Perſon whom he 
had Reaſon to believe, by the Help of that Engine for di- 
ving, which he hath contrived, and for the Uſe of which he 
- hath an exclufive Patent from the Crown, for a Term of 
Years, could be able to recover any Thing at all. He Ln 
| me 
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ſome hopes, tho? no Certainty, of perſwading him to make 
an Attempt}: But then he foreſaw, that the Premium de- 
manded would be ſo high, that it was not eaſy for him to 
engage by himſelf, notwithſtanding thoſe Advantages he 
had from the Circumſtances above noticed, which no Fo- 


* 


reigger could have pretended to. 


_ THIS: Offer: of Mr. M:Kenzje's was intirely flighted ; 
he apprehends for no other Reaſon, but becauſe the Dutch 
Merchants concerned look'd upon the Thing as impracti- 
cable, and not worth While to venture any Charge upon? 
They did indeed ſęem inclined to take the Advantage of 
any who ſhould attempt the Recovery of any Part of that 
Cargo; -fince now they themfelves inform, That they 
forthwith gare Orders to proſecute: their Right, that if, 
To endeavour to draw by 2 Thing that ſhould de 
ſaved by the | Art and lIaduſtry of others; but no ſuch 
Thing yet ſeen or heard of, as any Order to attempt the 
Recovery by themſelves, or on their res ge They have 
indeed ſpoke: of their having ſent ſome Veſſel to view the 
Coaſt, and told us, They were inclined to wait for Divers 
from the Ka Iudief. This ſhews, either how little they 
knew of the Matter; or how little Hopes they bad. Was 
the Ship they ſent able to view and diſcover, from the 
Surface, the Condition of che Wreck at the Bottom of the 
Sea, in fo deep Water, among ſuch Rocks ? Or, is their 
Imperium pelagi ſo great, es not only to entitle them 
to fiſh for Wreck on the King of Great Britaln's Coaſt; 
but even to command the Storms and raging Sea; not to 
bury- thEir- Cargo before tbeir Divers fond return from 
the Indie,? Have they, to this Day, attempted to re- 
cover any Part by themſelves? If the Value of the Cargo 
was any Thing like what they have been pleaſed to name, 
no leſs than 8cooo L. Sterl. all that hath yet been reco- 
vered left full Place for the Uſe of their Art and Induſtry: 
Bat as, in Fact, they could not have ſucceeded, their Wiſ- 
dom well directed them, not to follow g vain Attempt. 80, 
that indeed, when the Circ umſtances are conſidered, were 

oy the 


. 


the Matter to be determined upon the Rules that concern 
Dereliction, it muſt be concluded, they gave their Property 
up for loſt, attempted to follow out the — no more, 
which is ſurely Dereliction in the propereſt Senſe. 


Mr. MKenzie not finding them diſpoſed to enter inte 
any proper Meaſure ; and being aſſured, from bis own par- 
ticular: Knowledge, as well as by his Information from the 
Island, That, if an. Attempt was not made before the Win- 
ter-Seaſon, all Hopes of Succeſs muſt be lofi; He, after re- 
ceiving Directions from his Grace the Vice-Admiral, and 
after adviſing with ſuch. Perſons here as he believed knew 
moſt of that Matter, did reſolve to- make an Eilay ; and, at 
firſt, endeavoured to hire a. Veſſel ſor the Purpoſè: But not 
finding any proper for the Uſe, that weuſd by any Means. 

ndertake it, he was ohliged to purchaſe one; and, after 

niſhing it with neceſlary Proviſion, he ſent her, under 
.the Command of a Maſter, with the Gentleman who had 
been former at Barra, to che Orkney, to find. out Cap- 
tain Rom, with Orders to engage him in the Expedition; 
-whete the Gentleman laid the Matter before the Captain. 
with all the Cireumſtances; and, at laſt, prevailed with bim 
to undertake a Trial, hut upon Promiſe and Aſſurance of his 
having a fix d and conſiderable Share, in caſe of Succels, and 
he free of all Charge in caſe of a Diſappointment. And the 
Gentleman ſent to Mr. Roꝛa, being informed by him, That an- 
other Kind of Veſſel would be abſolutely neceſſary to make 
:Uſe of when diving, he was accordingly obliged to provide 
and carty along ſuch another Veſſel with him; and fo they, 
nogether with ſuch Aſſiſtance as Mr. Rot had, ſome what 
inſtructed in his Art, ſailed to the Ifland; but found it ne- 
ceſſary to touch firſt at the Main-Land that lay neareſt to 
hoſe: Iſlands, where be expected to- meet with Mr. M Ken- 
ie, Nhoi had gone by Land from Edinburgh, by the Way. 
of. he Higblanat, accompanied by ſeveral Gentlemen who - 
were thonght negeſſary for acting under bis Direction, in 
1(everab Parts of his Office of Admiralty, and where they 
were both to jayn ſome Number of his- Friends and Ac- 


— 
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naintances, who wonld go along to protect them from the 
iolence of the Inhabitants. And accordingly he cat ried 
with bim to the Number of One hundred and fifty, beſides 
8 the Satlers and Divers, all upon his own Charges, whom 
#7 be kept and maintained upon the Ifland, for about the 
| Space of Six Wees. | . 
DURING that Time, Mr. Mackenzie, and thoſe he 
carried along with him, did, with an immenſe Labour, and 
the outmoſt Danger of their Lives almoſt every Hour of 
the Day, recover ſome conſiderable Effects; as has fince ap- 
' peared, by an Inventary given in to Court, from the Wreck 
of ſome wy or rather Ships, that had been loſt upon that 
dangerous Coaſt ; which, with a conſiderable further Ex- 
pence, he brought ſafe to Edinburgh; And then, tho? 
the Gentlemen in Holland, who pretend to be concerned, 
had not thought fit to venture any Thing for the-Reeo- 

very of what they called their own Property, he was i 
mellateby Nervus with a Summons: before the High Coutt 
of Admiraliy, concluding a Reſtitution of the. Effects tb 
the Directors of the Bafl.India Company of the (Her uf 
Zeland, as belonging to them. And before any legal Evidence 
was produced in Court, to prove they ever had a Proper- 
ty in ſuch a- Ship or Loading, Petitions were preſented, 
- praying an Exhibition of Writings, and a ſummary Deli- 
very, at ledſt a Sequeſtrat ion of tbe Effects. pon which 
the High Court gave ſach Judgment as ſeem'd proper); 
and ſurely no way to the Diſad vantage of the Dureh, the 
Claimants. At laſt, the principal Cauſe: came to be heard, 
and now Informations. on the Debate are to be given 
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Th IT was infifted on, in behalf of the Plaintiffs;' That thay 
} were able to prove, The Property of the: Goods in queſtion 
8 did once belong to them. — — Fare 


or Adelaar, William D' Keyzar Commander, from the Fort 
of Middleburgh, in March, 1728. to be tranſported, for 
their Behoof, to the Eꝗſt- Indie; That tho che. Ship was 
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iogd: 17 dete e i ing, as they a 
it, the roprietars of Shipwreck T Ship 1 Tuſily 


diſallowed, eſpecially When t NE: 7 d not 
ng to a Country, where, b 1 be 4 ecks Goods al 
to the Publick, or, thoſe havin ing R Right Admiralty: ;: has 
where,. on the contrary, ſeveral Qrdinances. were 22755 ok 
Relief of ſuch as ſuffer, in that Way, and where the 
acclaimed were the Fropeny i of a gory raed Bo 
corporate, a great Support o F chat f 1 . 
publick, which is one of bis Majeſty 8, Allies, — 540 
often proved the Bulwark of Religion a and Liberty, 


"AND in Support of their ( aim, they een 
firſt to ſhow, There was ſufficient Evidence of the Property 
of the Goods in Queſtion. 240, That the Law of Nations; 
and particularly. that: the Law of Scoiland.w 5 their Side 
in this Queſtion, and 9 0 thereby they had t to a Refli- 
tution of the iet Goods, poor recovered, 
they baving iclaim'd within a Y ar and fix 10 Weeks. 310, 
Which ig indeed but a Branch of 5 the 885 hey endea- 
voured to Prove, A in ſuch a Ca Fpnen are intitled 
to a Reſtitution, by the Laws of Hot ply and. Leland. 


IN © ppoſition to this, it was pled for the Defendants, 
'That altho? there was ſome Ground: of Su ape arifing 

rincipally from ſack Documents as Mr, M*Kehzie had vo- 
— communicate to the Plaintiffs Agent, that Part. of 
the Effecis recovered might have belong'd to ihem; yet there 
was no legal Proof ofothe Property yet brought, As to what 
further might be ad Inced,, the Reſpondents could take no 
Notice of it before iti was brought. 2do Phat, by che 
moſt ancient Law of Nations, and particularly bybe Law 
of Scotland, where a Ship is totally wreckd, the Characte- 
riſtick of which is, I ze Creature eſcape ont f ſbe 5 45 

alives, the Goods thr on ot or gathered uf, * to . 
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Admiral, or thoſe having Right ta the Admiralty, where 
the Wreck happened, allowing ſuch a Proportion, to thoſe 
who ſaved or recovered the Goods. 3io. That this ancient 
Law of Scotland had received no Alteration, except in ſo 


far as ariſes from the 124 Act, 9 Parl. Ja. I. and that the. 


Purſuers could have no Benefit from that Law, becauſe 


| they are not able to bring themſelves under the Compre- | 


henfion of it. 40. That this was a ſpecial Caſe, that did 
not fall under the Comprehenſion, either of that Statute 
1429. nor- under any of the Ordinances, Quotations, or 
Authorities adduced in Behalf of the Plaintiffs, the Goods 
not having been thrown on Shore, nor found floating on 
Water, but having been recovered from the Deeps of the 
Sea, in virtne of a particular Art, and by the Help of a 


new - invented Engine for the Uſe, of which Mr. Row had 
- a particular excluſive Patent from the Crown; That, in 


ſuch Caſe, it might be queſtioned, if the Goods did not be- 


Jong to the Recoverer, even excluſive of the Admiral : 


But that here there could be no Queſtion, where the Ad- 
miral and Recoverer concurred ; and that the Plaintiffs 
had given, nor could give no Inftance, where, in any Na- 


tion, and as little in Zeland as any other, wreck'd Goods 


recovered in that Way had been decreed to belong to the 
former Proprietors. - And, laſt of all; That the Law, in 
this Particular, was, oy no Means, either barbarous or un- 

Equity, and for the common Advan- 
tage even of trading Nations. 44 | 
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Judge, the Weight of theſe Arguments adduced by each 
Party, in Support of their different Propoſitions. And, in 


the firſt Place, with Regard to the Property of the Effects, 


it was noticed for the Plaintiffs, 1. That the Bars of 
Silver had the Arms of Holland upon them, and the Name 
of the Company in a Cypher below: But we apprehend, 
that is no legal Evidence at all; any Perſon whatſoever 
might ha ve put thoſe Arms, and that Mark, upon _ 

. 55 . Silver 
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Silver Bars, as well as the Plaintiffs. Foreign Merchants, 
carrying on a concealed Trade, might have done it; other 
Merchants in Holland might have done the ſame; ſo that 
this, without a cloſer Proof, is no Evidence at all. RN 

2do, THE Argument from the Coin of;the Ducatoons, is 
of the ſame Kind; It does not yet en een than 
from Aſſertion, tho' probably it may be true that the Com- 

any ftruck ſuch a Coin in the Year 1728; but we are here 
freaking of legal Proof. 1 


3tio, TH O it hath been ſaid, That, prior to the exbi- 
biting of any Part of the Subject in Queſtion, the Impreſ- 
ſion of that Coin in Wax was tranſmitted from Holland, 
agreeing exactly with that of the Ducatoons, when now ex- 
hibited ; as alſo the Envoyce of the Goods ſhip'd Aboard 
the Adelaar, William D' Keyzar Commander, which 2+ 
rees as to the particular We of coin'd Money, ane 
umber of Bars uncoin'd. The Defendants muſt be al- 
lowed to explain the Fact. Altho' that Impreſſion in Wax 
might be tranſmitted before any Part of the Subject was ex- 
bibited in Court, yet not before there was an Opportunit 
for any Perſon to haye got into their Hands ſome of theſe 
Ducatoons to have copied from: Still the Defendants don't 
retend they in the leaſt ſuſpect any ſuch Thing was done 
y the Honourable Directors, the Claimants; but being 
now in Court, they muſt ſpeak of legal Proof. And here 
one Thing is to be remarked, That whatever Probability 
may ariſe from ſuch Citcumſtances, with Regard to the 
particular Species bearing theſe Characters, if it ſhall be 
proved ſuch Characters were truly impreſs'd by the Plain- 
tiffs, and ſuch Species put Aboard a Ship belonging to 
them, yet that can be no Evidence at all, with Regard 
to other Species ot Goods, which bear no ſuch diftinguiſh- 
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As to the Efivoyces, Theſe ſeem good'for nothing, with- 
out further Proof; the ae pad can't know by whom 
8 2 . they 
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102 are framed, or by hom they {re ſigned, _ or when. 
V ma | 


| Y mention Ducatoons, Dub kles, pod Bars of 
5 Fer, add fo will the Envoyces of moſt Ships ſent from 
and to the E/ Indics ; but ſure they don't agree in 
Quantity with what hath been recovered; neither do they 
mention any particular Coin or Marks: And if 40 be the 
ys Envoyce of the Ship the Adleſgar, the Defendants can't 
ee how the Plaintiffs magnify the Value to no lels thay 
AND in the laſt Place, As to the Writings that Fave 
been exbibited by Mr. M*Kenzie the Defendant, one of 
which is a prone! Receipt of fo much Money, ſigned /. 
4 Keyzar and F. Trouillart, another a printed Inventary of 
oks and Maps; they add nothing to the Evidence at all, 
ecauſe it does not ſo much as appear that ever theſe Pa- 
ers. were among the Wreck. Mr. M Kengie did exbibite 
tem, and at the ſame Time told, they were ſent him from 
eIte- e e how they were got, or When they might 
float aſhore there 16 no Evidence. But ! they were to be 


at 
regarded, then ſome Notice would 1 to. be taken of o- 
ther two Papers produced; one intitled Muſter Roll of the 
i» the Norbeck; and the other a Liſt of Names wi h- 
ont any, Title, and which Names are not Pretend to have 
heen the Names of the Crew of the Aadelaar. As thoſe 
Writs were ſept to Mr. M*Kenzie at the ſame Time, if 
they. be ſuppoſed, to have born, thrown, aſhore, then the. 
ford an Evidegce, that {ome other. Ship has been 8c 
there than the Adelaar, and that therefore there · remained 
ſtill an Uncertainty to what Ship the Effects fiſhed up 
may belong, except where a particular Proof is brought. 


IH the Defendants take Notice of theſe Defects that 
ate in the Proof, in Point of legal Evidence, yet they don't 
_ think it neceſſary to dwell upon that. What they rely on 
is, their Defence in Law; and therefore ſhall proceed, in 
the next Place, to ſhew, That by rhe ancient Law of moſt 
Nations, wreck d Goods belonged to the Publick, and pare 


ticularly 
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ficularly-by the Laws of Scotland, And as to this, it ſeems 
in yain to trouble the Court with Shaals gf Authorities; 15 
very Qnotations that have been made Ule of for the Puiſu- 
ers, fally Trove what hath been look d upon as the gene- 
ral Law of Nations. They have adduced the Authorities of 
feveral Lawiers who condemn the Law and Cuſtoms con- 
cerning Shipwreck, as a Hardſhip and an Iajuſtice; but then 
thoſe very Opinions prove what the general Law of Nati- 
ons Was, altbo' they condemn it, and ſet up their own O- 
pinions in Oppoſition o what the Conſent of Nations bath 
teceiyed. The L. 9. ad Lg. R. de Fattn, proves that 
this was Law. The Conſtitution of the Emperar Gonflantine - 
contain d in the Title of the Cod. de Naufragiis, tho' it in 
a great Meaſute repeals the ancient Law on this Point, yet 
Kill it is an additional Evidence what the Law truly was. 


AN d here it muſt be obſerved, that this Conſtitution, no 
more than the other Authorities brought for the Purſuers, 
don't at all concern the Caſe in Hand. It is a Queſtion, if 
the Emperor bad any Eye to what we call a total Wreck, 
Where all the Perſons that were aboard, are loſed ; tis more 
-probable, from the Manner of trading in thoſe Days, that 
he had only in View, the Caſe where the Ship was wrecked, . 
and the Perſons, atleaſt, ſome of them ſaved : And altho' the 
Purſuers pretended, that the 3d L. De Naufragiis, reſpecteth 
the Caſe where all the Perſons periſhed; the direct Con- 
trary is evident from the Words; tor there the Navicula- 
rius is expreſly ſuppoſed to be ſaved, that is, Is qui navens 
regit. And the Remark the Gloſs makes upon this very 
Word, may be noticed,  MAavicularius aliquis qui evaſit. 
And the Gloſs upon the Word Liberis in the ſame Law, is 
in thoſe Terms, Qui forte erant in nave cum aliir So that 
that Law does, by no Means, relate to a Caſe, where no 
Perſon eſcaped alive, but only. where the Vive, nate. 
were loſed, excepting the Naviculariut. But whatever be 
in that, this ſeems moſt plain, that the Conſtitution does nor 
relate to Wrecks recoyered in the Way the Effects in Que- 
ſtion were, but only to Goods accidentally thrown out, what 

5% | we. 
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we now call Jetſom and Float/om ; and this the very Words 
of the Conſtitution demonſtrate, Si navis expul/a fuerit ad 
littur, del fi quando aliquam terram attigerit : Which 
Words ſeem choſen to exclude the Caſe of Goods ſunk at 
Sea. And tho? it muſt be owned, That the Art of Diving 
was in ſome ſmall Meaſure known in very early Times, as 
appears from Lucan, and others of the Poets; yet that was 
no other than the common Diving in ſhallow ſmooth Water, 
in which, when Goods were wreck'd, the Owners might 
have ſome Hopes of Recovery, and retain the Dominium a- 
imo ; But where a Ship is wrecked in alto mart, it is im- 


poſſible to ſuppoſe the Owners in that Caſe retain the Pro- 


perty, ſo much as animo. Reaſon teaches, that they are 
then look d upon as loſed; they become (if we may ſo ſpeak) 
the Property of the Sea, and of Conſequence belong either 
primo occupanti, if, in ſuch Parts of the Seas as are reckon- 
ed to have no Proprietor ; but if, within ſach Part, over 
which the Property of any Prince is reckaned' to reach, 


then they muſt of Courſe fall under the fame Property. 


 ARGENTREVMS, upon the Cuſtom of Britain, Ar- 
ticle 56, No. 54, tho? he, with others, condemns the Law 
concerning Wreck, yet he ſays, Tamen mirum eft- Conſenſu 
pene orbis totius provinciarum & regnorum obtinuiſſe, nec ſo- 
{um Britannia et cetera littora Gallica, /ed et Anglia, Hiſ- 
pania, Romania, et fnitima ea utuntur. In the ſame Man- 
ner, Rebuffus ad Conftitutiones Regiar Proemio, Gloſs 5. M. 
74. Auth. Cod. De K Tho' he approves of the Cuſtom 
of reſtoring wreck' d Goods, yet he adds, Tamen de Conſue- 


tudine generali non ſervatur, ſed quando fit naufragium, do- 
minus territorit occupat illa bona tanquam oberrantia, que 


vocant Eſpava. Griphiander de In/ulis, Cap. 31. M. 100, 
De his naufragorum bonis invaluit Conſuetudo apud mariti- 


. os, que in predam cedunt illir ad quorum finer naufragia 
unt, alicubi, etiam hoc jus regale Penny ad Dominium lo- 
.C}. And the ſame Author takes 

. _ cd by. Bodinus, De Repub, Lib. 1. Cap. Iult. upon the ſame 
Subject; and the famous Caſe there quoted, Quo Jure  4/us 


otice of what is deliver- 


Magifter 


E 3 

Magifter equitum in Gallia legato Czfaris coram Henrico 240. 
Duas naves ad littus ejeftas, et a Jordano Urſino captat, re- 
petenti re/pondit, ea que ad littus ejetta ſunt, gentlum omni- 
um jure ad principes qui littoribus imperarent pertinere. 
Selden in his Mare clauſum, Lib. 1. Cap.7. notices this to 
be the Law of England, Sicily and other Nations; and that 
even appears from their ancient Statutes, ſuch as the Act 
4th. An. 3. Ed. 1. and Cap. 11. An. 17. Ed. 2. And 
tho” later Statutes have laid down other Rules concerning 
firanded Goods, this rather confirms the Law as to total 
Wrecks. The Authority of Bracton, Lib. 1. Cap. 12. might 
likewiſe be adduced; and of Cook - himſelf, who ſeems to 
puſh the Matter further, ſince he makes, what we call La- 
gan, which in all Caſes, is not Wreck, to belong to the Ad- 
miral. Cowel in his Inſtit. of the Exgliſb Law, likewiſe that 
of Wreck, all falls to the King, or to the Lord that hath the 
King's Power. Mornacius oblerves this to be the Law of 
France, in his Explication of the Lex Rhodia, and makes a 
Diſtinction betwixt Goods caſt for lightning the Ship, and 
Goods wreck'd with the Ship. Where they are wreck'd, he 
ſays a Third Part muſt be given to the Savers, a Third to the 
Admiral, and a Third to the Fiſcal, that it feems being the 
Partition cuſtomary in France. 45 | 


BUT the Defendants incline to avoid lengthening this 
Information with foreign Authorities, the rather that our 
own Law is deere on this Point, as appears in the firſt 
Place, from the Cap. 25. of the Statute of Alexander II. 
which ſuppoſes the Law of Wreck, and that in all ſuch 
Caſes, the Goods belonged to the King; but introduces the 
Limitation, that a Ship ſhall not be looked upon as Wreck, 
where any Creature eſcapes alive. Skene de Verb. ſignif. 
hath thoſe plain Words, which need no Explication, Wreck 
« of the Sea in Words ſpecified in the Laws and ſundry In- 
« feftments, which fignifies Power, Liberty and Prerogative 
« competent to the King, or to any Perſon to whom the 
« ſamen is granted by him be Infeftment, or any other 


« Diſpoſition to intromit and uptake fick Goods aut Gear, 
eee | ee des / >, 
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«. as are Ship-broken, of falls to bim be Eſcheat of the 
« Sea; Whilk Liberty is as competent and profitable to 
© him, who is infeft 'with Wreck. as it might be to the. 
„King himſelf, Give? thereof ”, Dia Wrafta pertinent dd 
Aunin uit regem, & Mata e vaſato, ex donatione re- 
gh, part Jure Ninmatar. 2 


BALFOUR in his each aes, Bock of Sen bens, 
Tit. Anent the Admiral and his Olhice and Juriſdict ion, and 
of the 5 Right Þ er ain in to the keins gi and to the Admiral of 
- ndize that ben Wye ud fayed ont of the Sea, 

eres fi And fic of all ns. Goods and Merchandize 

* 1 is Pele and won aflogt in the Sea, and generally of 
c all that whilk beis paſſed to the Ground of the Sea, and by 
« Force or Engine drawn out, and won, and generally of 
all chat w IK is won, an Third of all pertains to him or 

« them that dfaw's out br faves it; another Third to the Ad- 
«< mital, and an other 155 dür Sovereign Lord the King “. 

And from cle ſame, Author, it may lik&wavs be obferved, 
that in all the Stipalacions, he takes Notice of to have paf- 


id. 1 7 25 En land and Scotland, concerning Ship-Wrecks' 


of efther Nation, the only Cate: where Shipwreck'd Goods 
were to be reſtored to "che "cms was where Perſons 


came ee bY FF 


„U che re is the ie: Need! of reci 1 to loofe Op int. 


ON, tl the te 1s. abſolu ely 1 7 |" b poſitive Sthrhiee, 
a haſh, eie 1 ; Ag) by 10 . Ships 
that breaks in this Real 57 : 6 l. ko and 00 ain 
a 3 — Ships that breaks in this unte , the Ship and 
< the. Goods. 155 be eſeheat to the Ki g, gik they be of bay 
©i\Congtriess;: the Wilks uſes. 4 and; Keeps, the ue Law of 
broken ire in their ayia Land; and 75 they be Sbips 6 of 
<.ony Land that peeps; 1750 17 Law, they. ſhall _haye. tha 
amen Favour, here; n Sep to Spe of this L Lag, 
Ibtoken with them.“ 1 570 "x is indeed the gopetping 
Null in Scotlaud 10 17 and ir Part it ſeems to limit 
rec Ks in fo ar as * enacts 4 Reſtitu- 
tion 


. 
don to Merchants of thoſe Countries; e dfrrothelune 
Thing with Regard to Ships belonging te Snf⁰μ“i)—ͤôand n 
| fn, t may ſeem tu extend ĩt, fince'it makes wo Difference 
betwixt the Cafe ere Perſons eſcape alive, and the othet 
phe wh & do nqt; and bor 'DNecihons ſcem to have differ. 
cation of it, as ail app" by © 8 
Wy 6 of the Caſe obſerved by "Durie, : Where there Wie 
Found to he no Wreck, when an Ox eſcaped alive. And 

the other Caſe in the 1674, betwixt the Earl of 

of-the 


hd. We N Platders Metthant, where, notwithſtanding 
+ the Gdods and Ship were found to be à 
J rock: 15 


Cog to'be the Law- of iFlondere a8 
to T5 no Part 15 the Queſtion, ſince no Iiving Creature ii 


as grren: But here that happem 

x ended i ta have eſcaped, and ſo the Wreck is undoubt- 
9 5 wiſe Desifons are noticed as à fufther 'Confir- 
155 e Point, That by de Law of -Sroiland, 

Nn to choſe that Ax the Righ of Ad 
8120 Von under Sb Exception introduced by the fad 
48 75 4. I. And ſo the next Point to be examined, is, Heu far 
the Putfuers bring  rhenifelves under hat Exception, after 
king a "Very ſhort” Notice of ſonic Anthortties that Have 
addiiced on Their Behalf, as foew hat CöBrradictery tdb 
— e eh we have Hid ga as the Law of * 


" $ND in'ths Te . I de wich Qudradidtiv fte 
Groll, Z uglertis, Mornacitty, in Short, every one of ide 
quoted for the Purſuers, it hath been already noticed, *whith 
wt ſerve for Anſwer, to all. of them, That altho' they, are 
quoted as ſo many Opinions apainſt the Equity of the 
pr vet 150 b that führ is the Law, And the 85 
received La ations ; and the Quefiion 858 e B, 


not concerning the Juſtnefs of the Law ; Hur VEGAN 
Law or not, tho' even the Juſtice of the Th 10 19 ; 
t 


r 
as n this TIO Cafe, will rc fl 


be We 
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48 to the Quotations: from the Laws of Qleron; in the 
firft- Place, however ghey-may have been 1125 d. "4 the 
Mediterranean, tis pal they never, have pre 1 5 uniyer- 
ſally in this Point, and not even in Fance. But, 240, It 
is material to obſerve, That even that Law is expreſly re- 
Kricted to Goods that in Part are driven-aſhore, and the ret 
- floating on the Sea, ſo as in Effect they may pe had for the 
laying Hands on; but not one Word e re- 
covered by Art from the Depths of the Sea, which ſhows 
what Reaſon the Defendants have ta. diſtinguiſh betwixt 
the one Caſe and the other, when thoſe ancient Laws d 
ſo expreſly found the Diſtinction, and ſerve. as ſome.” Ex, 
plication, even of the Rhodian. Laws, and the itution 
of the Emperors. N fe ee 


— a ( 1 


> 


As to the Regulations ſaid to be. eftabliſh'd, by the late 
King of France, in 1681, the Purſuers ſeem to have quored 
them from ſecond Hand, only upon the Authority of Ju- 
ice, whoſe Authority in all Caſes is not to be relied on, as 
might be ſhown from many Inſtances: But it is to no Pur- 
pole to take Notice of any late Regulation in France, which 
ath not been adapted into our Law: One Thing is plain 

by thoſe Regulations, that a very conſiderable Share is, i 

all Events, given to the Uptaker, free of all Charges; an 
if the Purſuers found on theſe Regulations as Law, it might 
at leaſt be expected they would agree to ſubmit to the Terms 
of them; and altho* they can't be the Rule of Judgment, 
they might perhaps be the Foundation of an equitable Com- 
poſition. . 


As to the Authority of my Lord Stair, he eftabliſhes the 


Law as we plead it, and calls the Statute of King Ja. I. 


an excellent Statute ; only he runs ſomewhat wide in his 
Explieation of the Reaſon why a Ship is not look'd to be 
wreck'd if a living Creature- Kage with particular Rela- 
tion to that Decifion concerning the Eſcape of the Ox; and 
the Reaſon he gives, is, Becauſe by the Ox the Owners may 
be known, and. from thence draws a falſe 9 

5 : . s n a 


* 
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( 19 ) 
That wherever the Owners are known, as may be by White 
belonging to the Ship, there there ought to be a Reftttution] 
This Reaſoning has no Foundation. Firſt, It is dife&ly con- 
trary to the Act Fa. I. which ſappoſes the Owners to be 
known, and of what Country they are. In the next Place, 
how will an Ox coming from the moſt diſtant foreign Parts, 
or a Cat or. Dog, or a Mouſe, if we go as far as the old 
Statute, diſcoyer who were the Owners of the Ship. If it 
de ſaid that the Proprietors can prove the Property. of their 


„Ox, ſo can they in a much eafier Way prove the Property 
of their Goods, if the Goods appear; and Hundreds of o- 
ther Circumſtances will diſcover the Owners better than the _ 


Efcape of the Ox; and therefore, my Lord Stair's Reaſoning 
muſt be owned to be ſomewhat trifling on this Point. The 
only true Reaſon is, That the Legiſlative inclining to li- 
mit the Crown's Right by Ship-wreck, pitched upon this 
as the Characteriſtick of a total Wreck, no Creature eſcaps 


ing alive; but did not introduce any ſuch Law, as that there 


ſhould be no Wreck where the Owners were known. 


AS to what is delivered by Sir George M*Kenzie in his 
Obſervations upon the Act FA I. it is partly but an Opi- 
nion in Oppoſition to the expreſs Statute. And as to what 
he ſays, That by the preſent. Cuſtom of the Admitalty, the 
Admiral only ſecures the Goods, and reſtores them, if the 
Owner claim them, and proves his Property within Year 
and Day, being repaid of his Salvage. This is abſolutely 
without Foundation, for no ſuch Judgments appear on Re- 
cord; yea, the Contrary : is plain, as to what happened in 
his own Time, from the fore-cited Deciſion, in the 1674. in 
the Caſe of the Earl of Crawford ; ſo that, ſo far he ſeems 
to ſpeak without Book, and this was, in Effect, yielded by 
the Purſuers, in the Debate, fince they at laſt admitted, 
That the Act of Fa, I. was to be the Rule of Deciſion; and 
therefore, the next. Thing obs conſidered, is, how:far they 
bring themſelves under the Comprehenſion of that Act. 
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3 
- AND here the Defendants muff beg the Words of the 
Law may be noticed, That Ships of any Eand, that keepr 
not that Law, (that is, Do not eſcheat broken Ships) they 


ſpall have the ſamen Favour here, as they krep to Ships of 


this Land broken within them. Where, in the firſt Place, 
the Honourable Judge will obſerve, That this is a Privilege, 
an Indulgence; or Favour, given contrary to the general 
Law that prevailed before: And therefore they that pl: ad 
the Favour, muſt prove, That they keep the ſame Favour 
to _ of this Land broken with them. 240, He will 
pleaſe obſerve, That the Benefit to the Favour is placed 
apon a Fact, That they keep the ſame to Ships of this Land. 
R is not enough to tell us, They have ſome old barren 
Edicts, or Proclamations, to fueh a Purpoſe. The Queffion 
eomes, What do they keep, and what do they aſe! If it 
de true, That they keep ſuch Cuſtom, then it is the Part 
of their publick Officers, to ſecure Shipwreck d Goods, and 
to reſtore them to the Owners: But if they ſuffer, pri- 
vate Perſons to make Prey of 3 Goods, witfrout 
enquiring after them, then they do not keep the ſame Fa- 
your towards us, they now plead for. And it is not eno 
to ſay, They bave given no contrary judgment. It is in 
vain to expect Judgment ig ſuch a Caſe, where! Goods are 
8 into ſo many different Hands, unlefs the public 
fficer make it his Buſineſs to ſecure them: And ſo our 
Baw is, and was, That ſuch Goods are to be ſecured by 
the Admiral, Sheriff, Bailiff, and other Officers, in the Cafes 
where Reſtitution is to be made: And therefore, if the 
Purſuers can't ſhew, That fach has been the Practice of 
Zeland, That the publick Officers have fecured, and do fe- 
cure Shipwreckd Goods belonging to Scotland, and have 
reſtored them to the Owners, they don't bring themſelves 
under the Comprehenfion of the Forefaid Act: But, 


ab yet, the Defendants have heatd of no ſach Inſtance 


ven; nay, nor yet one Iuffance ef a Judgment in any 
ourt in: Holland, in favdurs of the Owner of Shipwreckxd 
Goods, where there was a total Wreck; much lefs of any 
Iaſtance, where any Goods, recovered by Dutch-Men in 


alto 


6 2 


ano mari; by diving, were found to remain in ere to: 
the Owners, "ge 


WHAT was led in Bebalf of pe „ Pin on nth 


'} 


"I Head, was, That unleſs the Defendants could bring a 


Proof; That the Law of Holland it as barbarous, as it is 
roper for their Parpoſe in this Inftance it ſhould be, the 
ap ſtands in favours of the Purſuers, ſince an un- 
reaſonable Cuſtom js never to be preſumed ; eſpecially cog | 
trary to the generaſ Fractice of other Nations; =o 
TH x Defendants, once for an, will be exciſe to ob- 
ſerve,” That they don? think it worth While, to notice choſe 
empty Sounds of barbarian Cuſtoms, Inhumanity. Cruelty. 
and a great Deal of that Kind, which are indeed big 15 
Words, but no more. Softer Terms might be uſed, whes- 
it is admitted, Thar ſueh, once at leaſt, was the univerſal. 
Law of Nations. When it is likewiſe admitted, That, in 
Part, * is the Law of this Kingdom at preſent ; and 
when it might be confidered, Thar if they can't ſhew the 
ker e in Holland is contrary. towards Foreigners, the Cry 
of Barbarity returns with Intereſt upon 3 Net- 
tber have the Defendants thoug gb i Proper to take any | 
Notice of the *Encomiums igh and, Mi Wiebe, 
neſſes the States of Holland, ieh no Doubt, they juſtly 
deſer ve; neither of his Maj jeſty” s Name paring been brought 
into this Queftion 5; They a apprehend theſe Things are im- 
properly brought in; That neither his Majzfy's Name, 
the Firmne/T- of. Allies, nor the 7 7 Religion, have 
any Thing todo in à Que j6n. amongſt private Perſons, . 
where the Law alone is the. Rul udgment, and where 
no By-Confiderations ought-to take Place. 


BUT as to, the Pre cſumprign ptiqn now. pled, it has no Foun- 
dation. It is already noticed, That they who plead a Fa- 
vour, u Ulle the Uſage of their own, Country, muſt prove 
that Uſage. It is admitted by the Purſuers own Ce bet 6 
| ab 
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That that Law and Cuſtom, which they call ſo barbarons, 
was once the Law and Cuſtom of Holland; then, for cer- 
tain, it is their Part to ſhew the Alteration made both in 
Law and Practice. They-ſay, That the Cuſtom of other 
Nations favours the Preſumption ; and yet it is plain, from 
the Authorities adduced both for them and us, That, in 
moſt Countries, Wrecks do belong to the Publick. Ns 


"BUT then the Purſuers went a little further, to prove 
me actual Law of Holland; and, in the firſt Place, 
did admir, That it appeared, that anciently, by the Law of 
Holland, Shipwreck'd Goods belonged to the Publick; but 
that, according to the Authority of Van Leeuwen, that 
came to be altered in the 1443. And it was enacted, That, 

for the future, Shipwreck'd Goods were to be preſer ved 
by the publick Officer, for a Year and Six Weeks, for the 
Uſe of the Owners, they paying reafonable Salvage. 


BUT as to this, in the firſt Place, The Authority of 
'a Lawier is no Proof of a Statute, Where is that AG, or 
the Record of it? 240. If there was ſuch an Act, we deny 
it hath been kept or obſerved, particularly with Regard to 
the Subjects of Scotland. 3tio. That Ad, as ſer forth by 
him, is not to the Parpoſe; for it plainly concerns only 
Goods thrown aſhore, which, in Effect, are not periſhed; 
but not Goods ſunk in alto mari, which are ſook d on 
as periſh'd, and can't be preſerved by the publickx Of- 
6 FP ö aghoudtrt's. 12 
IN the next Place, The Purſuets took Notice, from the 
Book of Placaerts, That, in the 1476. among the great 
Privileges indulged by Mary of Burgundy, to the Countries 
of Holland and 'Zeland, It is one, That whenever Ships 
part at Sea, by whatever Cauſe or Occaſion, then every 
erſon may freely apprehend, and apply. to his own Profit, 
his own Goods coming from thence, driving by the Sea, or 
ptherways ſtranded, and brought on Shore, &c. paying rea- 
2 Den e e 
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1 
ſonable Salvage: to thoſe who may have found ot preſerved 
the ſame. r des | | i „ ee 


BUT as to this, frft, - The Words of a Placnert, or Or- 
dinance, as publiſhed by a private: Hand without Authority, 


ate not be regarded as the Wordd: of a Law. Where is 


the Record of theſe: Placaerts? 240, If this was a gt eat Pri- 
vilege indulged to Holland and Leland, whereby ſhe abated 
of her Right in Favours of them, that neither; extended to 
other Foreigners, but was a Privilege indulged to them bes 

ond others; neither is it ar Part of che. Conſtitution or 
Laws of the States of Killed or:Zelonda über Bein Hand 
And, 3tio. It ſtill only relates to Floatſom and Fet/om, and 


. — to do with Goods ſunk, and recovered in the 


Manner thoſe in Queſtion wermmeede. 
. 2191 8 | 1G}: . 11196594 n+ . 


Aon D395, cold sSlod: to amel i egoitals | 
NEXT. They: took Notice of an Edict publiſhed by 
Philip II. in the 1 $74. commanding his publick Officers to 


beſtir themſelves, to get into their Poſſeſſion Shipwreck d 


Goods, and to reſtore the ſame to the Owners, they pay- 
ing a reaſonable Salvage. But this is liable to the ſame Ob- 
3eQjon, , The printed Book is no Proof of a Law. That 
diet Philip's is now no Law of the States of Holland. 
The Edict does not concern Goods recovered in this Man- 
ner: Tho' it ſpeaks of fiſhing, yet the plain Meaning is, 
fiſhing. of Float/om. And we do till deny, That ſuch is 
no the Practice of Holland, with Regard to Scots Ships, 
That the;;publick Officers do take Care of the Goods, and 
reſtore: them, And the fame Obſervations will ſerve as to 
_ the other Placaerts. quoted by the Purſuers, with this fur- 
ther Addition, That they are not Las of Zeland. 
* * 2 4. DV * 5 L. 2 7 | | 

THE Extract which the Purſuers bays. produced from 
the Statutes of ,Zelang, the Authentickne of which the 
Defendants can't know, ſeems to be of little Uſe in this 
Cafe, Suppoſing it to be authentick, it is no more than a 
Statute in Imitation of Ldrian's Conſtitution, for preventing 


Rapine upon Shipwreck'd Goods, tendipg, equally at Jeath, 
| | Mn a = 


* 
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For Security of the Pnblick, which, at that Day was the 
Right of the Earl, if not more, than for the Security of 
the Owners: But, by the very Words of it, it relates only 
to Goods floating : on che Se; . which hath little to do 
with ie eſent Caſt: Nor is the Citation that was mate Uſe 
of from rages . with #7zzias's Obſervations upon 
« 2 he 57 3 — colligend 2 a 
ca 1 rif ten, merte, a 3 
* does not comè up tothe Caſe in Hand. Such Goods 
ate 8 periſned, but ſtraying 3 and he who gen 
dem intu ie Catody, is indeed no more but e 
ond: 10 le Wotderif'u Salvage way. be due. * 


THE Authorities 3 tot the Purſuers from the 
Dutch Lawiers, ſuch as Yoet, -- 9 no more 
than n of ſome of thoſe Edicts —— noti- 
ed ; adh a8 ithat of Mary of Bargandy, and Philip II. 
The moſt that Von ſeems: to ae Of it, is 50 the Rigid 
of the old Law hath, by Degrees, wore oat-; which amoan 
to do more than this, That it remains in the Breaft of 
thoſe having Power in theiſoveral Provintes; to order Re 
itution of ShipwreekU Gosds, ar ndt-to erdet it, as they 
ciak ft: Bar wharithe Defchdants want to fee, is, in the 
At Plate, Any Law made to this Purpoſe by the States, 
according Ae ſtand in cheit preſent Conſtitution. 248, 
bey want to ſct it proted, That ſuch hath been theipra- 
Qicewith Regard ch oreigners, particularly the People of 
this Riagdem: And it is pretey ſtrange, That ber h of 
their Lawiers give & fingle Inftanee! to chat Purpöſe. It 
may be probable,” That Reſtitution will be made to che In- 
habitants of the Provinces, whoſe. Goods are Shipwreck'd 
on their own Coaſts ; and it is far from clear, That any 
ef their Rüicts import any more. The Statute of Mun of 
Burgund plainly points that Way. And-this feems 10 be 
confirmed b Paulus Yoet, in the Paſſage that was 7 
for the Purſuers, when be fays, That 2d a great Privilege 
Zr ated by Mary mh Fo Holland 4 2 
Ber cle 78 tt the material Point. 


Lie- 


= 29,9): 


Execution of ſach Kind of Placaerts, or Orders, whieh are 
but a Sort of 2 Orders, rather than Laws, and th 

Application of them, is in the Breaſt of the State Miniſters: 
But what is wanted, is a Proof, That ſuch. is the Rule of 
Judgment, That ſuch is the Practice, and That the Mer- 
chants: of Segtland have been favoured, and habitually fa- 
voured that Way. | ETA ir om 


As to the Extract ef the Reſolution of the States of 
Zeland, anno 1702, produced in Dutch, with a Tranſlation, 
it ſeems to be ſomewhat mank, and probably, an Extract of 
the Caſe that was then before their Lo s might have 
been of more Uſe, than this which they call an ex /zperg» 
bundanti- Reſolution or Declaration. It ſeems ſo dark, ac- 
eording to the 'Tranflation, that the Defendants ſcarce 
underſtand what it means; They truly do not under- 
ſtand what that is, That no Goods reclaimed by the Proprie- 
toro, in name of the Earldomfhip, ſbould be liable to an 
Qxota or Lord's Right. - But this is very plain, That it re- 
lates only to ſtranded Goods, and Floatſam Goods fiſhed 3 
but has not the leaſt Reference to any ſuch Caſe, as that 
which gives Occaſion to the preſent Queſtion, And whe- 
ther that Reſolution concerns only Merchants of their own 
Country, or likewife Foreigners, is a Thing quite couched 
in the Dark, and cannot appear from the Words of it. And 
the Defendants muſt always inſiſt, That, according. to the. 
Act of James I. it is incumbent on the Purſuers, to ſhew, 
That the. Uſage of reſtoring Shipwreck'd Goods, bath been 
kept and obſerved with Regard to Ships coming from Scot- 
land, which, it is believed, cannot be ſhewn, notwithRan- 
ding of many Wrecks, that, even of late Tears, have hap» 
pened to Scots Ships upon the Datch Coaſt. 


IT was indeed pretended for the Purſuers, Thatthe AR, 
James I. hath Relation to the Law of the Country, and 
not to the Practice of private Perſons ; and that therefore, 
if the Law of Holland ſtands fair for them on the Point, 
the Practice muſt not be regarded; no more than it ſhould. 

be. pled, That an innocent Perſon might be murdered, — 
6 aule 
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cauſe he was of the Country where a Murderer lived; or, 
That one Dutch-Man might be robbed, becauſe another 
had robbed a Scotf- Man. But, with great Submiſſion, theſe 
again are ſtrong ſounding Words, If the Defendants were 
to follow the Parſuers in that Kind of Reaſoning, they 
might, with Safety, aver, That, if there were a Law al- 
lowing to kill or rob Perſons of ſuch Countries, as practi- 
ſed the killing and robbing of Scots-Men, as oft as they 
found them; the Slayer or Robber of one of ſuch a Coun- 
try, as habitually treated Scots. Men in that Way, would fall 
to be acquitted, if tried upon ſuch a Statute. But why 
ſhould abſurd Caſes be put, only for the Sake of a ſtrong 
Sound? The Act of Parliament, which is the Subject of 
the preſent Queſtion, is plain enough of itſelf. It directly 
ſpeaks, not of Countries that publiſh ſuch and ſuch E- 

i&s ; but of Countries that keep and 1% ſuch a Law: And 
if Twenty thouſand Edicts were publiſhed, as ſtrong as 
the Purſuers could frame them, if they can't ſhew ſuch. U- 
ſage is followed towards Scots Ships, they don't come under 
the Comprehenſion of that Law, Neither do the Defen- 
dants ſpeak of the concealed Practice of private Men. If 
the Edits, fo much valued and inſiſted on by the Plaintiffs, 
concern this Caſe, then it is plain the publick Officers would 
be bound to take Care of the Shipwreek'd Goods : But if 
no ſuch Thing appear to have been done, with Regard to 
Ships of this Country, then, for certain, the publick Uſage 
of Holland or Zeland is not ſuch, with regard to us, as the 
Plaintiffs, on this Occaſion, would have us fancy. 


THE fourth Thing inſiſted on for the Defendants, was, 
That this was a ſpecial Caſe, falling under none of the E- 
dias quoted for the Purſuers, and even not under the Act 
Ja. I. And the firſt Argument they beg Leave to adduce, 
in Support of this Poſition, is, what they hope can't well 
be oppoſed by the Crown's Lawiers, who appear for the 
Parſuers in this Cafe. They beg Leave to draw it from the 
Crown's granting an excluſive Patent to Mr, Row, to dive 


wich bis new- invented Engine, for Recovery of Wrecks 


ſunk 
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ſank and loft in the Depths of the Sea. If ſuch Goods re- 
main the Property of the Owners, How could the Crown, 
with any Juſtice, grant any ſuch exclufive Patent? Could 
the Crown prohibite Proprietors to uſe any Engine for re- 
covering their own Property? That ſeems impoſſible: And 
therefore the Purſuers Council muſt either accuſe the 
Crown of Injuſtice, in granting ſuch a Patent; or admit, 
'That, by Law, ſuch Goods are look'd upon as periſhed to 
the Owners; That they are become (if we may ſo ſpeak ) 
the Fztus of the Sea, and ſo belong in Property to the Pro- 

rietor of the Mother, ſo ſoon as they can be brought to 
the Birth, that is, to the Sovereign, and ſuch as have Right 
of Admiralty from him; for it is upon the Foundation of 
that Property alone, That the Patent could be granted, or 

ny Reſtraint laid upon the Fiſhing of the Goods with any 


ngine whatſoever. 


BUT in the next Place, the Defendants are well foun- 
ded in their Diſtinction of this from other Caſes. In the 
firſt Place, From the Laws of Oleron, in the Place already 
noticed, quoted for the Purſuers, which. expreſly relates to 
Goods thrown upon the Shore, and found floating upon the 
Water ; but not one Word of ſuch as are recovered in 
the Manner that the Goods in Queſtion were. And they 
make the ſame Obſervation, upon the Regulations, quoted 
by-the Purſuers, made by the late King of France, in the 
Year a68 1. which, as the Parſuers faithfully ſet them forth, 
import only, That Ships run a-ground, and Goods and Ef- 
fecis proceeding from Shipwrecks, found at Sea, which is 
plainly, Floating, or upon the Shore, may be reclaimed 
Within a Lear and Day. And they humbly inſiſt, That not 
one of the Edict, Placaerts, or Reſolutions of Holland, go 
further in their Words: And they have called upon the 
Purſuers, to ſhew that they have been further extended in 
Practice; in ſhort, That ever they have been extended to 
ſuch a Caſe as this. Now, as it is admitted, That all thoſe 
Conſtitutions were Limitations or Exceptions from the for- 
mer general Law, which 5 Purſuets call eee 

5 1 Con- 
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well explains that Expreſſion by the other, Dol non et cui 


( & } 
Conſequence is, that Exceptio firmat reeulam in cafibus non 
exceptis: And therefore, ſince this Cafe is not excepted, 
there is no Reſtitution competent. Nor does the Act ot 


Parliament of James I. extend to ſuch a Caſe, It ſpeaks 


of Ships broken, and enacts, That Ship and Goods ſhall be 
eſcheat, &c. Which ſhews, That it even ſuppoſes the Ship 
to be extant, and ſo the Goods'extant, as well as the Ship; 
but hath no Words that inſinuate any Extenſion, or Rela- 
tion to Goods periſhed in deep Water, which were then 
8 upon as totally loſt; and ſo not made the Subject 


(r the Reaſon of the Thing be conſidered, the Difference 


will be plain and obvious. Goods thrown aſhore, properly 
ſpeaking, have not periſhed, -nor are they loſed by the Sea, 


but ſaved by it; and therefore, it is very eaſy to ſuppoſe 


a Retention of the Property, animo; and indeed not animo 
only, but even corpore, fince they continue under the Eye 
of Mankind, and are, as it were, not retained by the Sea, as 
her own, 'but voluntarily delivered oyer to thoſe who'think 
fit to take them into their Cuftody at Land; but that can 
never be reaſonably thought of Goods ſank and periſhed in 
deep Water, and in Places next to inacceſſible, and where. 
the Lapſe of a very ſhort Time, maſt make them intirely 
irrecoverable; there is no ſuppoſing a Retention, even a- 
aimo, in that Caſe, where there is no Probability of Reco- 
very, without ſo high a Strain of Imagination, that it a- 
mounts to no more than a Fiction. 2 | 


AND here indeed, what Dian delivers in L. 44. De 
acquir. rerum dominio, may be very appoſitely applied 
and ſubmitted to, as a juſt Rule of Determination, Oye 
naufragia amittimus, noftra eſſe definere, ait Ulpianus, non 


Aatim, ſed ubi recipi non paſſunt, i. e. ubi non eſi cui creda- 


tur aliquis animum Domini retinere. There Ulpian does 
not put the Matter upon a natural Impoſſibility of Recove- 
Ty, altho” he uſes the Words, bi recipi non palſunt, but 


creda- 
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oredatur aliquis animum Damini retinere, in other Words; 
where the Owner had not a reaſonable-Gronnd: to believe 
they could beirecovered.; And if that was not the preſent 
Caſe, the Defendants muſt ſubmit it to the honourable Court, 
from the whole Circumſtances. | 1 


AND indeed there is no ſmall Difficulty in admitting 
that ſuch Goods are in the Right of the Crown: Strictly 
ſpeaking they are not, becauſe they are ealy.pecifhed, and 
ſo are rather nullzus; yet in another Senſe they are the 
Crown's, becauſe no Body has Power to occupy them, but 
by the Authority, and in the Right of the Crown; and, per- 
haps the Matter may not be unfitly explained by a Philo- 
ſophical Diſtinction, that they are act nul/ins,” until they be 

recovered, but that potentia they belong to the Crown; and 
theſe deriving Kight from him, being the only Perſons that 
have a Power to appropriate them, by Recovery and Search. 
within bis Domains and Property. | 


AND this leads to the laſt Conſideration propoſed, 70 
wit, The Equity and Juſtice of the Thing, with Regard 
3 to the preſent Caſe, and whether there be either 
ich Injuſtice or Barbarity, as the Purſuers are pleaſed to- 
complain of in the Law, that Goods recovered in this Man- 
ner, ſhould belong to thoſe who recover them, under the 
proper Authority of the Admiral. And here the Defendants 
muſt obſerve in the firſt Place, That it hath been admitted 
by the Plaintiffs themſelves, That even to this Day, in all 
Countries, if wreek'd Goods be not claimed within the 
Year, or Year and Day and fix; Weeks, that then they be- 
long to thoſe having the Right from the Publick: Now, is 
it poſſible to ſay, That the Lapſe of a Year and Day makes 
the Confiſcation, if the Word may be uſed, juſt and equi- 
table, which was ſo hainouſly barbarous a Year before? Or, 
does that Lapſe of Time, after the Goods are ſaved, take 
away the Property more juſily than the actual periſhing of 
the Goods in alto mari? There is plain Reaſon and Senſe why 
the one ſhould-be look'd upon. as loſcd.z but, ets = | 
- fon. 
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from the Force of Statute, and received Law, there is no 
Reaſon in that, that the Lapſe of a ſhort Time ſhould tranſ- 
fer the Property of Goods that have never truly periſhed, | 
but have been preſerved. ede POS 


par < Say. 
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IF the Caſe be put upon the Point of Dereliction, there 
is ſtill Jeſs Foundation for that in the one Caſe, than in the 
other; for, ſure no Body believes that the Proprietor, who 
does not claim for Lear and Day, does amit it voluntari- 
ly; it muſt be by Accident, or Want of Knowledge of the 
act; and therefore, if the Matter be rightly examined, the 
Cry of Barbarity is no more than a Noiſe. 


eh - 
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zdo, THE great Argument made Uſe of againſt ſuch 
Goods being look'd upon as loſed to the Owners, is, That 
Property can't be tranferred, without the Delinquency or 
Conſent of the Proprietor, But here again the ſame Diffi- 
culty recurs; . where is the Delinquency or Conſent of the 
Proprietor, where he does not claim fora Lear? Next, 
the Rule is by no Means univerſal, for Property may be 
loſed in many Caſes by Fatality, where there is no Conſent 
of the Proprietor ;' and alſo in Force of the Proviſion of 
Il the Law, where there is no other Fact or Conſent of the 
1 Proprietor, but only as he is ſuppoſed to know the Law, 
his Conſent is underſtood to be given to the transferring of 
bis Property, in the Event of its being brought voluntarly, 
or by Chance, under thoſe Circumſtances, in which the 
Law transfers it to another. Under the firſt of thoſe Heads, 
we apprehend, that of Ship-wreck, and the periſhing of 
Goods in alto mari comes; it is not a conſenſual Tranſ- 
ference of the Property; yet *tis a caſual Amiſſion, an Amiſ- 
fion by Fatality, and that is a proper Way of loſing Pro- 
perty, as much as an Alienation by Conſent, And under 
the other Head cometh all Captures ; there is no Conſent of 
the Proprietors in ſuch a Caſe, further than that knowing 
the Laws of War, he ventures his Ship and Goods to Sea, 
under the Hazard of loſing them, in caſe of Capture. And 


if we were to talk according to the nice Rules of the 
| ſtricteſt 
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ſtricteſt Juſtice, it might be called an Iniquity to rob the 
Goods of private Perſons, becauſe of a Difference betwixt 
two States: But ſuch Ways of reaſoning take no Flace, and 
the Caſe is juſt the ſame in the Matter of Ship-wreck ; be 
who ventures his, Goods to Sea, is ſuppoſed to know what 
the Law of thoſe Countries is, where Wrecks belong to the 
Publick, or Occupant ; and ſo puts them to Sea, under the 
Hazard of their being ſubje& to that Law, in caſe the Ship 
be broke on a Country where ſuch Law obtains. So that 
here is as much a Conſent to the Transference of the Pro- 
. perty in that Event, as in any other Cafe where Property 
is transferred by the Force of the Law. And if thoſe Things 
are rightly confidered, tis vain to ſay, That a Thing of 
this Kind, received by the univerſa] Conſent of Nations; 
is ſo cruel and barbarous. Univerſal Conſent introduces an 
Equality ;.where there is an Equality, one Nation hath an 
equal Chance with another; and tho' private Perſons ſuffer 
in Conſequence of ſome of thoſe Laws of Nations, that is 
look'd upon as nothing, however it may give problematical 
Lawiers a Fund of Declamation, from what they are pleaſed 
to ſet up in their own. Fancies as fundamental Rules of 
ute; ©. pM [fm e 


BUT then, ztio, When we come nearer to the particu- 
lar Caſe in Hand, where is either the Injuſtice or Barbati- 
ty ? We ſtill infiſt upon it, that in common Reaſon, with- 

out the Aid of Fictions, Goods periſhed At Sea, muſt be 
look'd upon as loſt, and in this Cafe particularly, conſider- 
ing the Situation, tis obvious that the Plaintiffs could by 
themſelves have recovered nothing; Where then is the In- 
juſtice, that what is 18 loft to one, and irrecoverable 
by him, that it -ſhoald be in the Power of an other, by ſin- 
gular, Art, to appropriate it to himſelf? It is rather agree- 
able to the common Rule in Law, Quod tibi non nocet & 
alteri prodęſt, invidere non debes; yea, we apprehend it is 
for the common Advantage of Nations, that Encourage. 
ment ſhould be given to Recoveries and Appropriations or 
this Kind. It muſt be admitted that it is more the, Advan- 
ul, Age. 
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tage of Nations in general, that a Cargo of this Kind 
ſhould be recovered, than if it ſnould be buried for ever in 
the Bottom of the Sea; and therefore ſuch Rules are rea- 


ſonable as tend moſt to the Encouraging ſach Recoveries. 


Now it may eaſily be ſubmitted to the Judgment of any un- 
byaſſed -Perfon, If any Man alive, in any Cafe, would ſub- 
ject themſelves to the Hazard of their Lives every Hour fot 
o many Days, lay out ſo vaſt Expence as is neceſſary for 
fuch Undertaking, and particularly was: neceſſary in this 
Caſe, only . Publick Spiritedneſs, or to ſave the Pro- 
perty of unknown Perſons? No Philoſophy will perſwade 


that this is poſſible : Does any Body imagine, in this very 


Caſe, that the Defendams would have ventured to do what 
they did, upon the Chance of a Remuneration or Reim ; 
burſement from the Plaintiffs, or, which is worſe, upon the 


Conſequences of a Law Suit? If that were Law, that 


Wrecks of this Kind are not loſt to the Owners, but maſt 
be reſtored, then tis obvious they would be loft for ever, 
and never recovered; and therefore 'tis highly confiſtent 
with Reaſon and Juſtice, and for the common Advantage 


of Nations, that particular Perſons ſhould! haveia Powet of 


appropriating to themſelves, iif they will riſque their Lives 
in the Doing, and have acquired the Art, what is loſt to 
former Owners, aut: what: otherways white eve red recoye- 


red at alt. © 25 


THE Parſuers endeavoured to prove, That the Conſti- 


tuions and Authorities quoted. by them, extended ro ſuch a 


Caſe as this, as well as to Goods thrown upon the Shore or 
floating on the Sea; yea, they puſh'd the Matter ſo far, as 
to pretend, That the Property ought to remain in a ſtrong- 
er Manner with the ancient Proprietor, iñ the Oaſe of Goods 
funk at Sea, than Where they ate thrown on Shore; which 
we acknowledge ſeemed a very odd Poſition, but was not 
at all made out, nor, as is believed, can it ever be. 


III F obſerved, That the Grant of the Dutcheſs of 
Lunge Y extended in Words to Goeds ſtranded, as well 
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e 
ed in this Manner, in alto mari, and recovered by extra- 
ordinary Art. 1 + 2: 


up E Rg R uk, another Authority cited, uſt 
tbe Words excerpta e mari; but what is that again; in plain 


i » 
1 


Scott, Goods pluck'd or 1 out, of the Sea; does tHit 
apply to Goo s recovered in the Manner thoſe In Queftt: 
on were? - a ea ee enden emden 


THE Purſuers notice, That the Poets have ter 
Divers in ancient Times, and that A beer held e Queſtt- 
on is, If either Lawiers or Poets Hape Ever ſaid chat what 
* was recovered by ſuch Diving in alto mari, Was to be re- 
ſtored to the Proprietors ? We don't kgow-that they bave 
ſo, but on the contrary, thoſe Poets ſcent rather to point at 
their acquiring to;themſelves what they recovered Ih chat 
Manner. At the ſame Time ch "no Appearance; in 


* 


thoſe earlier Days, of Diving in the ſame Männer and Per- 
fection as ſome few have now arrived to. And the Defer- 
dants can't agree with the Plaintiffs, That there is no Diffe- 
rence in Point of Law, Ae r the Goods be recovered by 
a greater, Art in Diving, c leſler; they apptehend it is quite 
otherways., Goods lying at one or two Fathom Water, which 
almoft. every BOY could dive for, may, in the Eye of Law, not 
e, reckoned loſed, becaule there is fo eaſy a Proſpect of Re- 
covery ;..yet Goods that are*periſhed in alto mari, tho“ there 
may he one Perſon or two in the Work that might be able 
to recover them, would be look'd upon as loſt and periſh- 
ed, and even derelinquiſhed, according to thè Rule of VIpj- 
an before noticed: And ſuppoſing there were any -parti- 
ular Law of ſome Countries, that made Proviſion for this 
Cale, yet tis ſufficient. for {h6, Detendante to fay,. that 
none of the Laws of Holland ſeem” 0 compreh d it; nei- 
ther does the Act of Famer-I. neither can the Plaintiffs ſhow; 
that in any Caſe, Goods recovered in that Way, have in 
Holland "been adjudged to Foreign Owners. And the De- 
fendants have been informed, that the contrary was adjudged 
r * X | in 
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nion of that Sta, would have food in the Way. Bur, 
Next, Where are they. 1 If 208 d come and could law- 
fully fiſh, then whar” the be belonged to 
them, ar to, the Company; * they appear not yet to 
have returned from the Indie,; and ſo the Juſtice of the 
Caſe comes out thus, even abſtracting from the Point of 
Law. The Plaintiffs got fair Advertiſement, and kind Of- 
fers of Aſſiſtance made them; but, as it ſeems they ex- 
pected no Benefit, they attempted nothing, and would 
venture nothing. They would look on, and behold the 
Labour of others. If nothing was got, they would have 
nothing to pay: But, if any Thing was recovered worth 
While, then they: Zeady to' take the Benefit of other 
whey les Skill and Labou 7 [here the I of this lies 
RTE 7 | 
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THE warde E cop 85 . 
ſome Salvage an cum oe, medzocribur, 


which, in other Words, am 12 to this, That they would 
be willing to pay a malle Erpenge, for the Recovery of 
what had been ſaved at an. immenfe Charge. It m it 
at leaſt, bave been expettet, , 7 they would cheerfully 
and thankfully have ſubmitted to the full Expence that had 
been laid out, bdeſides a handſom Gratification for the Dan- 
ger and Trouble. However, it is hoped it is in vain to 
enter upon that. Were we in a Caſe, where, by the Law, 
Reſtitution ſhould take Place, then it would be plain, That, 
as s Mr. M*Kenzie acted as if it had been for bine, 1 
| : y 
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